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I enjoyed catching up with my long-term care colleagues for our annual meeting with Texas Geriatrics Society in Austin this past summer. We had a great
turn out with a variety of topics and speakers from different professions.
Presentations included national and Texas long term care policy and regulation, dental care of frail seniors, top 10 citations in nursing facilities, deprescribing, and many more. I am excited for next year's meeting August 1012th in San Antonio. Please contact me if you have a speaker in mind that
you would like to hear.
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If you have not already, I encourage you to check out the AMDA, The Society
for Post-Acute and Long-Term Care Medicine (now known as The Society for
those in the know) website. There's a lot of great FREE information, especially if you are looking to navigate the requirements for flu and pneumonia vaccinations. The Society's website offers common clinical vignettes, flow charts,
and tools to help you with implementation of flu and pneumococcal vaccination programs. Here are the links:
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10

Dear TMDA members,

AMDA Pneumococcal Vaccination Guidance
Caring for the Ages Guide on Use of Pneumococcal and Influenza Vaccines
My new favorite on The Society's website is The Society Forum. No longer
do you have to wait for The Society's annual conference (in Grapevine TX
this year!). You can have your post-acute and long-term care questions answered all year long. As a member of The Society you can ask experts and
colleagues across the United States how they are handling clinical scenarios
and conundrums related to long-term care. The 2 most "blogged" about topics
currently are UTI's in dementia patients and annual wellness visits and advance care planning in the nursing home.
Long-term care providers are doing great work all the time, making a difference in improving the quality of life of our patients. So if you have a postacute or long-term care "feel good" story, please share with TMDA. We
might even use it in our next newsletter or The Society's national publication,
Caring for the Ages!
Thank you for supporting TMDA, Texas Society for Post-Acute and LongTerm Care Medicine.
Jennifer Heffernan MD

Save the Date for 2018
 AMDA Annual Conference

March 22-25, 2018
Grapevine Texas

 TexMed 2018

May 18-19, 2018
San Antonio, Texas

 TGS/TMDA Annual Conference

August 10-12, 2018
San Antonio

Contact TMDA
Maggie Hayden
Executive Director
P. O. Box 130963
Dallas, TX 75313
tmdawebsite@gmail.com
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DNR orders addressed by the courts, and by the Legislature in Special Session
By Jon Opelt, Executive Director of TAPA
The contentious issue of do-not-resuscitate orders was addressed by the legislature and the courts in recent
weeks.
In mid-August the Texas legislature passed SB 11, a bill aimed at narrowing the circumstances in which a
do-not-resuscitate order is valid. A few weeks after that, a Harris County state district judge affirmed Texas’ so-called ‘futile care’ law. In both instances, Texas Alliance for Patient Access, a group for which Texas
Society for Post-Acute and Long-Term Care Medicine is a member, played a pivotal role.
Senator Charles Perry, the author of SB 11, was concerned about whether patients and their families were
fully informed and notified when a DNR order was issued. He proposed legislation to remedy that perceived problem. The DNR notice provision was a priority for Governor Abbot in the special session and
seemed destined to become law regardless of the bill’s flaws. TAPA General Counsel Brian Jackson said
the best strategy was to try and address as many flaws as possible since defeating the legislation was not a
realistic option.
The bill, as filed, contained no liability protections for healthcare providers who attempted to comply with
the new law. TAPA’s priority was to urge lawmakers to amend the bill with as many protections as possible. The bill passed the Senate with none of the much-needed amendments. Fortunately, Representative
Greg Bonnen incorporated many of the proposed liability protections into the House version.
The new law defines DNR as an order instructing health care professionals not to attempt cardiopulmonary
resuscitation (CPR) on a patient whose circulatory or respiratory function ceased. The new requirements for
a valid DNR only apply to orders issued in a health care facility—such as a nursing home-- or hospital and
do not apply to an out-of-facility DNR.
For a DNR to be valid in a nursing home setting, it must be dated and issued by the patient’s attending physician. It must also:
a. comply with a competent patient’s written and dated directions; or
b. comply with a competent patient’s oral directions delivered to or observed by two competent adult witnesses (at least one of whom cannot be an employee of the attending physician or the facility); or
c. be issued pursuant to the patient’s directions set forth in a properly executed advance directive; or
d. be issued pursuant to the directions of a patient’s legal guardian or an agent who has been given medical
power of attorney over the patient; or
e. be issued pursuant to a treatment decision that follows the procedures under state law for when a person
has not executed or issued a directive and is incompetent or incapable of communication; or
f. be medically appropriate and not contrary to the directions given by a competent patient whose death is
imminent, regardless of CPR.
(Continued on page 3)
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The DNR order can take effect immediately as long as the order is placed in the patient’s chart as soon as
practicable. However, the DNR cannot be placed in the chart under scenario (f) above until a competent
patient is notified of the order. In the case of an incompetent patient, there must be a “reasonably diligent” effort to notify a person known to be the incompetent patient’s healthcare agent, the patient’s
guardian, spouse, adult children or parents (in that order) of the existence of a DNR.
Since the DNR may not be placed in the chart until the above takes place, there is some question as to
when it is valid. It seems that the DNR is effective “immediately” as set forth above but failure to perform the tasks necessary for it to be legally placed in the patient’s chart may invalidate it. No one is looking forward to the anticipated litigation where that timeline is argued and resolved by a judge. Any DNR,
or the underlying consent for an order, may be verbally revoked by a patient, their doctor or their guardian.
Although this new law contains detailed requirements for healthcare providers to follow when issuing a
DNR, it also includes some liability protections for healthcare providers who attempt, in good faith, to
comply with the statute. It is important to note that the original versions of this bill did not contain any
liability protections for healthcare providers. TAPA and others, including the Texas Medical Association
and Texas Hospital Association, testified at the Senate Committee hearing as to the importance of liability protection. Senator Perry acknowledged our concerns and suggested that he may well add the requested protections, but he failed to do so. The bill passed out of the Senate and went to the House. Thankfully, TAPA and TMA continued to work on the issue, and Representative Bonnen agreed to most of the
liability protection language that was requested. In the end, three liability provisions were added to the
bill and became law.
SB 11 accords liability protection to those who attempt to comply with the notice requirements regarding
the existence of a DNR. If the healthcare provider attempts, in good faith, to notify the patient or their
healthcare agent, guardian, spouse, adult child, or parents, no civil, criminal, or board action can be taken
against them. However, it is noteworthy that this protection is ONLY available if the healthcare provider
documents his/her attempts to comply with the notice provision in the patient’s medical record. Failure to
document eliminates their immunity from civil, criminal and board actions.
The other provisions giving liability protection relate to incorrectly following a DNR order or failing to
follow a DNR order. If either of these scenarios occurs while the provider is acting in good faith, they are
immune from liability. Similarly, there must be actual knowledge of a DNR order for liability to extend
to a provider, facility, or hospital. These liability protections were critical additions to the bill and would
not have been included without the work of TAPA, its members, and allies.
SB11 was a priority of Governor Abbot. There was little chance to derail or substantially change it.
Many right to life groups strongly supported this bill and advocated for the concept of “life” over the
(Continued on page 4)
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practicalities of how this bill would impact those that care for the sick and dying in a hospital or nursing
home setting. The result is that healthcare providers have even more burdensome legislation to memorize
and implement while doing an already difficult job.
Just a few weeks ago, in a somewhat related matter, a Houston district court judge issued a landmark ruling
letting stand Texas’ one-of-a-kind ‘futile care’ law.
Evelyn Kelly, whose son Chris Dunn died of cancer, challenged the constitutionality of the state’s unique
Advanced Directives Act. The law, in place since 1999, allows doctors to withdraw life-sustaining treatment
if they believe such interventions are harmful to the patient.
Kelly’s lawsuit against Houston Methodist Hospital argued that Texas’ futile-care law denied her due process under the Texas and U.S. Constitutions. The judge disagreed. Moreover, the judge said the case was
moot because the patient is no longer alive, having died of natural causes.
Judge Bill Burke said it would be “a case of throwing the baby out with the bath water” to repeal the law.
Texas Attorney General Ken Paxton filed a friend of the court brief opposing the statute. His brief claimed
the law “leads to the denial of a constitutionally protected interest—the right to life and the right to determine one’s medical treatment.”
Texas Alliance for Patient Access, the medical lawsuit reform group for which Texas Society for Post-Acute
and Long-Term Care Medicine is a member, countered with a brief supporting the law. The TAPA brief was
written by former Texas Supreme Court Justice Wallace Jefferson. Joining the TAPA brief were five right-to
-life groups, as well as Texas Medical Association and Texas Hospital Association. TAPA argued that the
plaintiff’s constitutional challenge misconstrued both the statute and its purpose.
TAPA argued that the purpose of the statute is to promote dignity at the end of life. The law exists, said Austin internist and TAPA chair Howard Marcus, to spur doctors, patients, and their surrogates to have the difficult, but critical dialogues that end-of-life requires.
Although medical ethics prevent doctors from abandoning their patients, TAPA argued that doctors have no
constitutional obligation to provide all medical interventions demanded by a patient or patient’s family.
Thus, there is no constitutionally protected interest as is required for a due process challenge.
As noted in the TAPA brief, the U.S. Supreme Court has acknowledged, when life-sustaining interventions
are discontinued, death is caused by the underlying disease—not the withdrawal of treatment. Because there
is no constitutional right to a particular form of medical treatment—including life-sustaining intervention—
it’s withdrawal cannot violate the Constitution.
Dr. Marcus said the Advanced Directives Act implements a public policy that was thoroughly vetted and
unanimously adopted by the right-to-life community, health care providers, and the Texas legislature. If re(Continued on page 5)

TMDA Fall 2017

Page 5

(Continued from page 4)

form is necessary, he said, it should take place in the legislature and not the courts.
In the Kelly case, the patient Chris Dunn had pancreatic cancer, and a host of other illnesses including
sepsis, renal failure, multi-organ failure, and gastrointestinal failure; a condition that doctors said was irreversible and progressively terminal. Dunn’s treating physicians recommended to his divorced parents
that aggressive measures should be withdrawn and that only palliative or comfort care should be provided. That patient’s father, David Dunn, agreed with the recommendation and plan to provide comfort
measures only. Dunn’s mother, Evelyn Kelly strongly disagreed with the doctors’ recommendation to discontinue life-sustaining treatment. Since Dunn had no advanced directives in place, was not married and
had no children, his parents became his attorney surrogate decision makers. Dunn’s treating physicians
took their findings to an ethics panel and asked that the statutory 10-day waiting period be invoked. The
committee agreed with their conclusions.
Judge Burke said it was clear that Houston Methodist did not violate Dunn’s due process because the hospital did everything the law requires.
According to the Houston Chronicle, “under the law, doctors can withdraw life-sustaining treatment as
long as a hospital ethics committee agrees continuing care would be medically inappropriate and the patient’s family is given ten days to find a facility to which the patient can be transferred. If those conditions
are met, doctors, hospitals, and nursing homes have immunity against lawsuits in such cases.”
Representatives of Houston Methodist contacted 66 separate facilities to transfer Chris Dunn to a treating
facility; all declined the transfer. The hospital never withdrew life-sustaining care.
Jon Opelt is the Executive Director of Texas Alliance for Patient Access, of which Texas Society for Post-Acute and
Long-Term Care Medicine is a member. TAPA helped draft and lobbied successfully for the passage of our landmark medical lawsuit reforms. Those reforms have been kept intact in both the legislature and in the courts.

SUMMARY OF THE TAPA ARGUMENT
in Kelly v. Houston Methodist, an end-of-life futile care case
End-of-life decisions are wrenching for patients, their families, and treating physicians. Interventions that
prolong life may also prolong—or even intensify—suffering. Circumstances arise in which a family
member wants to keep such life-sustaining treatment going after a doctor, compelled by her ethical
obligation to do no harm, concludes that further intervention would only extend or enhance suffering. As
even conversations about the end of life are difficult to begin, these conflicts between medical ethics and
patient wishes have historically been intractable.
The Texas Advance Directives Act provides a resolution. When a life-sustaining intervention is not
consistent with medical ethics, the physician can initiate section 166.046’s procedure, allowing an ethics
committee to review the patient’s case and evaluate the appropriateness of further intervention. When this
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procedure is followed, the physician is not subject to liability. But the patient’s wishes are respected too—
the physician and hospital must work with the patient or his family to find a facility that will accommodate
the patient’s or his family’s wishes if they are contrary to the committee’s determination.
Section 166.046 exists to spur doctors and patients to have the difficult, but critical, dialogue that end-of-life
care requires. Life-sustaining intervention has rarely been withdrawn under the Act. Much more often, the
family and hospital come to an agreement, or the patient’s disease runs its natural course. This is what
happened in this very case: David Christopher Dunn died of natural causes while the section 166.046
procedure was underway.
Plaintiff claims that section 166.046 unconstitutionally deprives patients of life and the right to make
independent medical decisions. As demonstrated in the TAPA brief, however, the legislation offends no
constitutional provision and, importantly, implements public policy that the Legislature enacted after years
of compromise and debate. Challenges to that policy belong in the Capitol, not this Court.
AMICI
Texas Alliance for Life, Texas Catholic Conference of Bishops,
Texas Baptist Christian Life Commission, Texans for Life Coalition, Coalition of Texans With Disabilities,
Texas Alliance for Patient Access, Texas Medical Association, Texas Osteopathic Medical Association,
Texas Hospital Association, and LeadingAge Texas

QI Project to Reduce Requests for Urinalysis through Education
and Training
Veronica Escobar, DO, CMD; S. Pinkston, MD; L. Riojas, DO;
A. Valverde, MD
Intro: Research has shown that nursing staff education and enforcement of specific algorithm parameters
has helped reduce UTI and falls, as well as helped improve care of dementia patients. Goals of this project was to decrease the requests for urinalysis through education and establishing guidelines to help
nurses triage if patient’s symptoms warrant a urinalysis (UA). Methods: This project utilized nursing
home resident chart review to obtain baseline and post-implementation measures as well as a survey of
nurse’s satisfaction. The Medical Director (Dr Veronica Escobar) presented a one-time group presentation to the nursing staff on appropriate guidelines to evaluating urinary symptoms to decrease requests
for urinalysis. Training was reinforced through placement of an algorithm (Figure 1) with summary of
the recommendations at every nursing station. Additionally there was a pamphlet for family members
that also discussed appropriate reasons for a UA request and why a UA may or may not be indicated for
(Continued on page 7)
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their loved one. Results: This was a cross-sectional, before and after project done at The Village at Incarnate Word in San Antonio, TX that does not have SNF beds. The Nursing Home had 82 residents living at
the facility within the 3 months prior to our initial start date, Total urinalysis requests in the PreImplementation period were 25 and this was reduced to 13 urinalysis requests in the Post-Implementation
period which was marginally significant. When accounting for the continuity population (N=57), there
were 24 Pre-Implementation urinalysis requests and 11 Post-Implementation urinalysis requests which was
statistically significant. Also all the nursing staff (16 who completed survey) agreed or strongly agreed
with the education and felt that they and the nursing home residents had benefitted from the implementation of the urinalysis request algorithm and training sessions. In accordance with continued antibiotic stewardship and appropriate medication use, the facility has continued to use the algorithm.
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Ask The Expert
David A. Smith, MD, CMD
Geriatric Consultants of Central Texas, PA
"I had a custodial Patient who had a change in condition on a Friday night. The family member didn't want
the Patient to be sent out to the hospital for evaluation but expected me to come in and evaluate the Patient
myself. Family member then threatened "lawsuit" if I didn't come in to see the Patient that night. How
would you have handled that situation?"
Starting an "Ask the Expert" column is scary enough for the so-called expert but dealing with a nasty and
no-win scenario like this for a first ever column is downright evil! Nevertheless, I'll try to venture response.
The Reader will know that this is an opinion provided for educational purposes, and is not formal legal advice from this author or TMDA. Discuss such issues with your practice administrator, your malpractice insurance carrier and/or your attorney before taking any action in a matter such as this one.
Prevention is worth a pound of cure so whenever possible at or near admission, it's worthwhile to have a
conversation with family to set goals for care planning like the "Do Not Resuscitate" and "Do Not Hospitalize*" orders as well is to set expectations for outcomes. If the Resident is new to your practice then be
certain that the Resident or their Responsible Party understand(s) your scope of practice, the limits of your
availability, and any on-call arrangements you have. I inform family that I can't always be available and
when obtaining a "Do Not Hospitalize*" order I emphasized that the asterisk is there to remind us that this
order is not absolute. There are rare occasions when comfort cannot be maintained in the Nursing Facility
but can be provided in hospital. Additionally, I informed families that in our community we often use the
Emergency Room when physician assessment or extensive testing is needed but I am unavailable. This is
not ideal, but my practice is rural and I am solo. Recently CMS has sent up a trial balloon policy to expect
that a healthcare professional would need to see a Resident in the Nursing Facility on every occasion prior
to transfer to hospital but AMDA; The Society for Post-Acute and Long-Term Care has effectively lobbied
against this for the time being. Personally, unless such individual visits to Nursing Facility Residents (not
multi-Resident rounds) are remunerated like house calls to recognize time and travel, such a regulation appears to me to be an unfunded mandate.
Even with this preemptive education about expectations, I can still envision a hostile Responsible Party
behaving in the way described.
I would not attempt to explain my unavailability even though one's circumstances justify that inability to
personally go to the bedside, e.g. you are off call and have already had two glasses of wine; it's your 25th
wedding anniversary and your spouse has recently been feeling neglected; you are at TMDA Board Meeting and 120 miles away. In my experience, reason and empathy (for the healthcare professional) are in
short supply on the other end of the telephone. I recall a very unfunny cartoon from years ago with the first
panel showing a physician, bag in hand and bundled against a blizzard, starting out on a house call and the
second panel showing him stuck in a snow drift with the caption reading that the physician was being sued
for being unavailable in a Patient's emergency.
If this were me and I wanted to protect my reputation, create documentation that would support profession(Continued on page 9)
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al conduct if there were a review by the Board of Medical Examiners after a complaint, or to avoid litigation, I would go to the Nursing Facility, albeit unhappily. If the Resident needed hospitalization for further
testing I would inform the family surrogate decision maker of this and document my recommendation and
reasoning in the medical record along with that Responsible Party's decision. Prognosticate in the medical
record as accurately as possible, especially if the prognosis is not good. There is tremendous power in predicting a poor outcome when such is true to thwart potential litigation. As always, put the Resident first.
This is the really hard part of being a professional, but neither are you a slave.
Once the Resident has received necessary care and is no longer unstable, I would provide both a verbal and
written notice by registered mail to the Responsible Party, with a copy to the SNF Administrator and to my
own "Troubles File 2017" that I will provide emergency service but no routine services to the Resident and
assist as necessary in transferring records and care to a new Attending Physician of the Responsible Party's
choice for 30 days from date of receipt, but that after 30 days I will no long to provide routine or emergency
services. I might explain that the threat of lawsuit has added an adversarial characteristic to the "Doctor/
Patient Relationship" that could be detrimental to good care going forward. However, this explanation is not
mandatory, nor is assistance in finding another Physician to accept the duty of care. I would not under any
circumstances concurrently with this change or later discuss the reasons for termination with any other
healthcare professional.

Meet the 2017-2018 TMDA Board of Directors
Executive Board
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2017 TGS/TMDA Annual Conference
The 2017 TGS/TMDA Annual Meeting: Quality of Care: A Capital Offensive was held August 4-6 at the
Hyatt Regency in Austin, Texas. 22 speakers provided 17 hours of CME; CMD; AAFP; AANP credit;
and 1 hour of Ethics credit. There were 126 registered to attend. We had two Keynote Speakers: Carla
Cheatham, MA, MDiv, PhD, TRT who spoke on Attunement and Presence for Exceptional Clinical Care and Karl Steinberg, MD,
who spoke on Policy & Regulatory Update. Overall, a very successful weekend. During the TMDA business

meeting, the new board of directors was elected (see page 9) TMDA voted on amendments to the by-laws
which clarify the duties of the executive board; Jennifer Heffernan, MD gave an update on the House of
Delegates meeting from the March AMDA meeting and Milton Shaw, MD provided an update on our financial status.
The 2018 annual meeting will be August 10-12 in San Antonio! We hope to see you there.
Thank you
Maggie Hayden
Executive Director, TMDA
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General Session

Dr. Sarah Dirks gives a talk on oral
hygiene and the elderly

Dr. Ron Crossno gives an ethics talk
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Hennie Garza, MSPharm, RPh,
New Insulin Update

